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https://www.ncsl.org/research/civil-and-criminal-justice/marijuana-overview.aspx	 [https:/
/perma.cc/ZRB3-Q256].	









(July	 13,	 2020),	 https://www.forbes.com/sites/forbesfinancecouncil/2020/07/13/the-cost-
of-cash-for-unbanked-cannabis-businesses/	[perma.cc/MXU2-56VA].	
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https://www.aba.com/advocacy/our-issues/cannabis	 [perma.cc/YSL8-9JRT]	 (“[T]he	 posses-
sion,	distribution	or	sale	of	marijuana	remains	illegal	under	federal	law,	which	means	any	con-











ports,	 and	 safes.8	 For	 state	 regulators,	 the	 ubiquity	 of	 cash	makes	
monitoring	and	taxing	marijuana	businesses	acutely	challenging.9	
Academics,	 executive	 policy-makers,	 and	 legislators	 alike	 have	






omy	without	 ensuring	 some	of	 that	wealth	 goes	 to	 those	most	 im-










































have	 led	 to	 an	 under-banked	 cannabis	 industry	 and	 discusses	 the	
costs	of	cash	for	marijuana	businesses.	It	then	examines	prior	reforms	











tential	 for	 abuse”	 and	 “no	 currently	 accepted	medical	 use	 in	 treat-
ment	in	the	United	States.”17	The	CSA	also	authorizes	civil	forfeiture	
of	 “[a]ny	 property,	 real	 or	 personal	 within	 the	 jurisdiction	 of	 the	
United	 States,	 constituting,	 derived	 from,	 or	 traceable	 to,	 any	 pro-
ceeds	obtained	directly	or	indirectly”	from	the	cultivation,	sale,	or	dis-
tribution	of	marijuana.18	While	federal	law	enforcement	has	rarely	in-












































































tax	 marijuana	 businesses.35	 While	 these	 problems	 are	 most	 pro-
nounced	for	marijuana	cultivators,	suppliers,	and	dispensaries,	they	
are	by	no	means	limited	to	direct	participants	in	the	cannabis	econ-
omy.	 Since	marijuana	 businesses	 use	 cash	 to	 pay	 employees,	 con-
struction	contractors,	utilities	companies,	and	every	other	service,	a	







































enforcement,	 these	 financial	 institutions	 charge	 hefty	 account	 and	
transaction	fees.38	Marijuana	businesses	have	even	engaged	in	fraud	













tions	 to	 the	 cannabis	 industry’s	 under-banking	problem.	But	 these	
proposals	have	floundered	in	the	face	of	federal	resistance.	Recently,	










to	Trial,	WALL	ST.	 J.	 (Mar.	 1	2021,	 5:11	PM),	 https://www.wsj.com/articles/men-accused-of-
tricking-banks-into-aiding-marijuana-sales-head-to-trial-11614603992	 [https://perma.cc
/FU9S-NV45].	
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2019,	 9:00	 AM),	 https://www.nasdaq.com/press-release/dionymed-scores-victory-in-eaze-
payment-processing-lawsuit-2019-09-11	[https://perma.cc/4CZA-ZFVC].	
	 41.	 Rebecca	 Davis	 O’Brien,	Businessmen	 Convicted	 of	 Duping	 Banks	 in	 Marijuana	 Sales,	
WALL	ST.	J.	(Mar.	24,	2021,	1:25	PM),	https://www.wsj.com/articles/businessmen-convicted-
of-duping-banks-in-marijuana-sales-11616601574	[https://perma.cc/294G-YSM2].	
	 42.	 See	Alex	Veiga,	Legalization	Bids	Boost	Outlook	 for	US	Cannabis	 Industry,	ASSOCIATED	










cannabis	businesses	well	 in	practice,	 since	both	require	 federal	as-
sent	that	is	infeasible	in	today’s	political	environment.	
In	a	seminal	analysis	of	marijuana	law’s	importance	for	federal-







Chemerinsky’s	 approach	 has	 proven	 a	 non-starter	 in	 Congress	 as	




















	 47.	 See,	e.g.,	 Jacqueline	Thomsen,	McConnell:	 I	Won’t	Support	Legalizing	Marijuana,	HILL	









In	 practice,	 cannabis	 businesses	 have	 experimented	 with	 the	
strategy	advocated	by	the	note,	but	the	results	have	been	dire	due	to	
federal	intransigence.	Fourth	Corner	Credit	Union	secured	a	Colorado	















unsatisfactory,	 since	 the	executive’s	 inability	 to	credibly	commit	 to	
forbearance	in	future	administrations	leaves	banks	that	avail	them-




































could	 be	 rescinded	 instantly,	 leaving	 banks	 vulnerable	 to	 prosecu-
tion.62	 Indeed,	 precisely	 such	 an	 about-face	 occurred	 during	 the	


















Agency	guidance	 can	be	 changed	overnight	without	 any	of	 the	 rigorous	process	 that	 formal	






	 64.	 See	 John	Hudak,	Merrick	Garland,	Cannabis	Policy,	and	Restorative	 Justice,	BROOKINGS	
(Feb.	24,	2021),	https://www.brookings.edu/blog/fixgov/2021/02/24/merrick-garland-can-



























































stitutions	 and	 insurers	 to	 embrace	 marijuana	 businesses,	 the	 bill	
would	catalyze	a	massive	transfusion	of	cash	into	the	nation’s	banks,	
benefitting	both	them	and	the	marijuana	industry.	Yet	as	the	next	Part	




Democratic	 senators	 have	 questioned	 the	 SAFE	 Banking	 Act’s	
fairness,	 as	 it	 offers	 comprehensive	 relief	 to	 banks	 and	 insurance	















































equality	 between	 those	 privileged	 enough	 to	 become	 marijuana	
	
	 77.	 Kyle	Jaeger,	Schumer	Worries	Senate	Marijuana	Banking	Vote	Could	Undermine	Broader	
































Indeed,	 even	 in	 states	 with	 vibrant	 cannabis	 industries,	 people	 of	
color	remain	underrepresented	in	lucrative	marijuana	firms.83	





lying	 racial	 disparities	 that	 plague	 the	 United	 States’s	 relationship	








cratic	 senators:86	 extend	 the	 Equal	 Credit	 Opportunity	 Act	
(ECOA)87—the	United	States’	primary	 fair	 lending	 law—to	prohibit	
lenders	 from	discriminating	 against	 individuals	with	marijuana-re-
lated	arrests,	charges,	or	convictions,	who	apply	for	loans	to	fund	can-
nabis	businesses.	The	amendment	would	empower	those	adversely	
impacted	 by	 marijuana	 prohibitions	 to	 join	 the	 new	 cannabis	
	





	 83.	 See	 Janet	Burns,	Make	No	Mistake:	Cannabis	Equity	Can’t	Wait,	FORBES	(Jan.	8,	2020,	
10:16	 AM),	 https://www.forbes.com/sites/janetwburns/2020/01/08/in-2020-cannabis-eq-
uity-cant-wait/?sh=6a0d673b1c97	[perma.cc/RYM6-4TXY];	Sophie	Quinton,	Black-Owned	Pot	






























communities	 of	 color	 have	 failed.	 In	A.B.	&	 S.	 Auto	 Service	 v.	 South	
Shore	 Bank	 of	 Chicago,92	 a	 Black	 small-business	 owner	 brought	 an	
ECOA	suit,	claiming	defendant’s	denial	of	his	loan	applications	based	
on	his	prior	criminal	arrests	and	charges—including	for	possession	
of	 a	 controlled	 substance—constituted	 discrimination,	 due	 to	 that	
policy’s	disparate	impact	on	African	Americans.93	The	district	court	
rejected	 the	 lawsuit,	 holding	 that	 because	 plaintiff’s	 prior	 criminal	
































from	marijuana	 prohibition—disproportionately	 people	 of	 color—
enjoy	the	benefits	of	cannabis	banking.	The	amendment	would	mod-
ify	 the	ECOA,	 as	 codified	 at	 28	U.S.C.	 §	 1691,	 to	 expressly	 prohibit	
creditors	from	discriminating	against	an	applicant	for	loans	for	a	le-














viating	 recidivism	 that	 emphasizes	 entrepreneurship,	 financial	
independence,	 and	 small-business	 ownership.100	Moreover,	 the	 re-
mainder	of	the	SAFE	Banking	Act	already	enjoys	support	among	a	siz-
able	 portion	 of	 congressional	 Republicans,	 as	 evident	 by	 the	 bill’s	
	




























to	 cannabis	 businesses	 despite	 statutory	 prohibitions	 in	 the	 CSA,	
MLCA,	 and	BSA	have	 failed,	 spurring	Congress	 to	 enter	 the	 fray.104	
With	the	House	of	Representatives’	recent	passage	of	the	SAFE	Bank-
ing	Act,	cannabis	banking	reform	is	closer	to	a	reality	today	than	ever	













tent,	 especially	 for	America’s	 communities	 of	 color.	 Broader	 initia-
tives	are	necessary	to	remedy	the	generational	costs	of	these	failed	
policies	since	equity	and	economic	vitality	will	require	opportunities	
outside	the	new	cannabis	industry	as	well	as	within	it.	Nevertheless,	
	
	 101.	 See	supra	note	66	and	accompanying	text.	
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Congress	should	seize	the	chance	it	currently	has	to	incrementally	ad-
dress	the	dire	challenges	facing	the	United	States,	if	only	as	a	first	step	
on	the	winding	path	towards	justice.	
	
